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On May 10, 1994, prior to the settlement in this case, the plaintiff

took a voluntary non-suit as to the defendant Glenn A. McCarty.  He is not a
party to this appeal.
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     )  J UDGE

                              )
GLENN A.  Mc CARTY1, )

)
De f e nda nt , )
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CONTI NENTAL BAKI NG COMPANY,    )
                              )

    De f e nda nt - Appe l l e e . )  REVERSED AND REMANDED

GEORGE W.  MORTON,  J R. ,  of  MORTON & MORTON,  Knoxvi l l e ,  f or
Appe l l a nt

J ANET L.  HOGAN of  HOGAN & HOGAN,  Knoxvi l l e ,  f or  Appe l l e e
Cont i ne nt a l  Ba ki ng Compa ny
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T. R. A. P .  9  s t a t e s ,  i n  p e r t i n e n t  p a r t ,  t h a t  " a n  a p p e a l  b y  p e r mi s s i o n  ma y

b e  t a k e n  f r o m a n  i n t e r l o c u t o r y  o r d e r  o f  a  t r i a l  c o u r t  f r o m wh i c h  a n  a p p e a l

l i e s  t o  t h e  Su p r e me  Co u r t ,  Co u r t  o f  Ap p e a l s  o r  Co u r t  o f  Cr i mi n a l  Ap p e a l s  o n l y

u p o n  a p p l i c a t i o n  a n d  i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  a n d  a p p e l l a t e  c o u r t . "  
Pursuant to this rule, the trial court granted the appellant a discretionary
appeal.

3
The details of the settlement were not then communicated to the trial

court.
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Thi s  T. R. A. P.  9 2 i n t e r l oc ut or y a ppe a l  i nvol ve s  a

di s put e  be t we e n t he  pa r t i e s  r e ga r di ng a  s e t t l e me nt  a gr e e me nt .  

The  a gr e e me nt  a t  i s s ue  os t e ns i bl y s e t t l e d a  t or t  a c t i on br ought

by t he  a ppe l l a nt  J a me s  B.  J ohns on ( J ohns on)  f or  s e r i ous  i nj ur i e s

a r i s i ng out  of  a n a ut omobi l e  a c c i de nt ,  t he  f a c t s  of  whi c h a r e  not

pe r t i ne nt  t o  t hi s  a ppe a l .   Al t hough t he  pa r t i e s  a gr e e  t ha t  t he y

e nt e r e d i nt o a n or a l  s e t t l e me nt  a nd a l s o a gr e e  t ha t  t he y a dvi s e d

t he  t r i a l  c our t  t ha t  t he y ha d s e t t l e d t he  pl a i nt i f f ' s  s ui t 3,  t he y

a r e  now i n di s put e  a s  t o t he  t e r ms  of  t he  s e t t l e me nt .   The  t r i a l

c our t  f ound t ha t  t he r e  wa s  a  mut ua l  mi s t a ke  of  f a c t  i n  t he

ne got i a t i ons  l e a di ng up t o  t he  s e t t l e me nt ,  a nd c ons e que nt l y

r e f us e d t o  e nf or c e  t he  mor e  ge ne r ous  s e t t l e me nt  a r gue d f or  by

J ohns on.   J ohns on f i l e d a  T. R. A. P.  9  a ppl i c a t i on f or  pe r mi s s i on

t o a ppe a l ,  a nd i n  t he  i nt e r e s t  of  j udi c i a l  e c onomy a nd

e f f i c i e nc y,  t hi s  c our t  a gr e e d t o  he a r  hi s  a ppe a l .   J ohns on r a i s e s

a s  t he  s ol e  i s s ue  whe t he r  t he  t r i a l  c our t  e r r e d i n i t s

de t e r mi na t i on t ha t  t he  s e t t l e me nt  a gr e e me nt  a r gue d f or  by J ohns on

wa s  une nf or c e a bl e  due  t o  mut ua l  mi s t a ke .   
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I

On Ma y 16,  1994,  a  j ur y wa s  e mpa ne l e d t o  de t e r mi ne

J ohns on ' s  da ma ge s ,  t he  t r i a l  c our t  ha vi ng e a r l i e r  gr a nt e d a

pa r t i a l  s umma r y j udgme nt  on t he  i s s ue  of  l i a bi l i t y .   On t he

mor ni ng of  Ma y 17,  be f or e  t he  pa r t i e s  s t a r t e d t he i r  s e c ond da y of

t r i a l ,  one  of  t he  de f e nda nt ' s  a t t or ne ys ,  Cl i f f or d C.  Cr uz e ,

r e c e i ve d a  t e l e phone  c a l l  f r om a n a ge nt  of  t he  de f e nda nt ,  who

a dvi s e d hi m t ha t  t he  de f e nda nt  Cont i ne nt a l  Ba ki ng Compa ny wa nt e d

t o e xt e nd a  s e t t l e me nt  of f e r  t o  J ohns on.   At  s ome  e a r l i e r  t i me  i n

t hi s  l i t i ga t i on,  J ohns on ha d i nf or me d t he  de f e nda nt  t ha t  f or

s e ve r a l  r e a s ons ,  i nc l udi ng be ne f i c i a l  t a x c ons e que nc e s ,  he  wa s

i nt e r e s t e d i n  a  s t r uc t ur e d s e t t l e me nt  r a t he r  t ha n one  i n  t he  f or m

of  a  l ump s um pa yme nt .   Thus ,  Cr uz e  wa s  di r e c t e d by t he  a ge nt  t o

pr e s e nt  t hr e e  s t r uc t ur e d s e t t l e me nt  opt i ons ,  whi c h,  a c c or di ng t o

Cr uz e ,  we r e  pr e s e nt e d by t he  a ge nt  i n  t he  f ol l owi ng f or m:

Opt i on No.  1:  $400, 000 c a s h pl us  $2, 969 pe r
mont h f or  l i f e ,  gua r a nt e e d f or  20 ye a r s .

Opt i on No.  2:  $450, 000 c a s h pl us  $1, 722 pe r
mont h f or  l i f e ,  gua r a nt e e d f or  20 ye a r s .

Opt i on No.  3:  $500, 000 c a s h pl us  $1, 435. 49
pe r  mont h f or  l i f e ,  gua r a nt e e d f or  20 ye a r s .

Cr uz e  t e s t i f i e d t ha t  he  a s ke d t he  de f e nda nt ' s  a ge nt  t o  r e pe a t  

t he  mont hl y pa yme nt  i n  Opt i on No.  1 ,  t o  i ns ur e  t ha t  he  ha d he a r d

a nd wr i t t e n down t he  a mount  c or r e c t l y .   He  a l s o t e s t i f i e d t ha t



4

t he  a ge nt  t ol d hi m t ha t  t he  de f e nda nt ' s  c os t  of  pr oc ur i ng e a c h of

t he  t hr e e  opt i ons  wa s  $750, 000.

Cr uz e  t he n c a l l e d Ri c ha r d W.  Kr i e g,  one  of  J ohns on ' s

a t t or ne ys ,  a nd r e l a ye d t he  t hr e e  s e t t l e me nt  opt i ons  e xa c t l y  a s  he

ha d r e c e i ve d t he m.   Shor t l y  t he r e a f t e r ,  t he  pa r t i e s  a s ke d t he

t r i a l  c our t  t o de l a y t he  c ont i nua t i on of  t he  t r i a l  t o gi ve

J ohns on t i me  t o  c ons i de r  t he  de f e nda nt ' s  of f e r  of  s e t t l e me nt .  

The  t r i a l  j udge  a gr e e d.   Kr i e g a dvi s e d hi s  c l i e nt  of  t he  t hr e e

s e t t l e me nt  opt i ons ,  a nd f or  mos t  of  t he  r e ma i nde r  of  t he  mor ni ng,

J ohns on,  me mbe r s  of  hi s  f a mi l y,  a nd hi s  a t t or ne ys  di s c us s e d t he

t hr e e  s e t t l e me nt  opt i ons .   Thos e  i nvol ve d i n  t he  di s c us s i ons ,

J ohns on,  hi s  f a t he r ,  a nd t he  t hr e e  a t t or ne ys  r e pr e s e nt i ng

J ohns on,  i . e . ,  Kr i e g,  El l i s  A.  Sha r p,  a nd Cha r l e s  B.  Le wi s ,

t e s t i f i e d t ha t  t he y ne ve r  ha d a ny r e a s on t o  que s t i on t he  a c c ur a c y

of  a ny of  t he  numbe r s  i n  t he  of f e r ,  a nd t ha t  a t  a l l  t i me s  t he y

a s s ume d t ha t  Cr uz e  c ommuni c a t e d t he  opt i ons  c or r e c t l y .  At  one

poi nt  i n  t he  mor ni ng,  Kr i e g we nt  t o  Cr uz e  a nd t he  t wo c ompa r e d

t he i r  numbe r s  t o  ma ke  s ur e  t he y we r e  t he  s a me .   Ea c h of  t he

pl a i nt i f f ' s  a t t or ne ys  t e s t i f i e d t ha t  t he y we r e  unde r  t he

i mpr e s s i on t ha t  t he  c os t  t o  t he  de f e nda nt  f or  e a c h opt i on woul d

be  $750, 000,  s i mpl y be c a us e  t ha t  wa s  t he  r e pr e s e nt a t i on by t he

de f e nda nt ' s  c ouns e l .   

Shor t l y  be f or e  t he  pa r t i e s  a gr e e d t o  s e t t l e  t he  c a s e ,

Kr i e g i nqui r e d whe t he r  t he  de f e nda nt  woul d pa y $750, 000 i n  one

l ump s um a nd r e c e i ve d a n a f f i r ma t i ve  a ns we r .   Kr i e g t e s t i f i e d
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t ha t  t he  onl y r e a s on he  a s ke d t hi s  que s t i on wa s  t o  c onf i r m t ha t

t he  opt i ons  pr e s e nt e d t o  J ohns on we r e  r e a l l y  wor t h $750, 000,

be c a us e  he  kne w t ha t  i f  t he y we r e  not ,  t he  de f e nda nt  woul d r e f us e

t o pa y i t  i n  a  l ump s um.   Sa t i s f i e d t ha t  t he  de f e nda nt  wa s  not ,

us i ng hi s  wor d,  " f udgi ng, "  a nd ha vi ng be e n a dvi s e d t ha t  hi s

c l i e nt  wi s he d t o  a c c e pt  Opt i on No.  1 ,  Kr i e g t ol d oppos i ng c ouns e l

t ha t  t he  c a s e  wa s  s e t t l e d.   Kr i e g t e s t i f i e d,  a nd he  wa s  s uppor t e d

by t he  t e s t i mony of  El l i s  a nd Le wi s ,  t ha t  a t  t ha t  t i me ,  i n  t he

c our t r oom,  he  s pe c i f i c a l l y  t ol d t he  de f e nda nt ' s  a t t or ne ys  t ha t

hi s  c l i e nt  a c c e pt e d Opt i on No.  1 .   The  de f e nda nt ' s  a t t or ne ys ,

Cr uz e  a nd St e ve n G.  Shope ,  t e s t i f i e d t ha t  t he y we r e  not  i nf or me d

t ha t  Opt i on No.  1  wa s  J ohns on ' s  c hoi c e  unt i l  af t e r  t he  t r i a l

c our t  wa s  a dvi s e d t he  c a s e  wa s  s e t t l e d;  but  i n  a ny e ve nt ,  i t  i s

c l e a r  t ha t  a l l  t he  pa r t i e s  kne w a nd unde r s t ood t ha t  J ohns on ha d

a c c e pt e d Opt i on No.  1  by t he  t i me  t he  pa r t i e s  a nd t he i r  c ouns e l

l e f t  t he  c our t hous e  t ha t  s a me  da y.

Af t e r  t he  pa r t i e s  i nf or me d t he  t r i a l  c our t  t ha t  t he

c a s e  ha d be e n s e t t l e d,  t he  c our t ,  i n  t he  pa r t i e s '  a bs e nc e ,

di s mi s s e d t he  j ur y.  

The  pr obl e m a r os e  l a t e r  t ha t  a f t e r noon,  whe n t he  a c t ua l

pa pe r wor k f or  t he  s e t t l e me nt  wa s  s e nt  t o  Kr i e g ' s  of f i c e .   Whe n

Kr i e g r e c e i ve d t he  pa pe r wor k,  he  not i c e d t ha t  i t  d i d  not  c ont a i n

t he  s a me  t e r ms  upon whi c h t he  pa r t i e s  ha d a gr e e d;  s pe c i f i c a l l y ,

t ha t  i t  d i d  not  c ont a i n t he  $2, 969 pe r  mont h f i gur e .   He  c a l l e d

t he  de f e nda nt ' s  a t t or ne ys ,  a nd i t  t he n be c a me  a ppa r e nt  t ha t  a n
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As we understand Cruze's testimony, he is certain that the figure

communicated to him on the phone was $2,969.

6

e r r or  ha d be e n ma de  on t he  de f e nda nt ' s  s i de ,  a t  s ome  poi nt  t ha t

i s  not  c l e a r  f r om t he  r e c or d 4,  i n  t he  c ommuni c a t i on of  Opt i on No.

1.   The  de f e nda nt  a ppa r e nt l y  ha d i nt e nde d t he  mont hl y pa yme nt s  i n

t ha t  opt i on t o  be  $2, 009. 69 r a t he r  t ha n $2, 969;  be c a us e  t he  c os t

of  a  s t r uc t ur e d s e t t l e me nt  wi t h mont hl y pa yme nt s  of  $2, 969,  whe n

c oupl e d wi t h t he  " f r ont - e nd"  pa yme nt  of  $400, 000,  wa s

c ons i de r a bl y hi ghe r  t ha n $750, 000.   Kr i e g a dvi s e d Cr uz e  t ha t

whi l e  a ny t r a ns mi s s i on e r r or  wa s  unf or t una t e ,  hi s  c l i e nt  ha d

a c c e pt e d a  va l i d  of f e r  i nc l udi ng t he  $2, 969 mont hl y f i gur e ,  a nd

he  e xpe c t e d t he  de f e nda nt  t o  honor  t he  s e t t l e me nt  a s  a gr e e d t o  by

t he  pa r t i e s .

J ohns on s hor t l y  t he r e a f t e r  f i l e d a  Mot i on t o  Enf or c e

Spe c i f i c  Pe r f or ma nc e  of  Se t t l e me nt  Agr e e me nt ,  a nd t he  de f e nda nt

c ount e r e d by f i l i ng a  Mot i on t o  Enf or c e  a  $750, 000 Se t t l e me nt .  

The  t r i a l  c our t  f ound t ha t  t he r e  wa s  a  mut ua l  mi s t a ke  of  f a c t

whi c h r e nde r e d t he  s e t t l e me nt  a gr e e me nt  wi t h t he  $2, 969 f i gur e

une nf or c e a bl e .   The  t r i a l  c our t  f ur t he r  r ul e d t ha t  

be c a us e  t he  mi s t a ke  wa s  i ni t i a t e d by t he
de f e nda nt ,  t he  pl a i nt i f f  s ha l l  ha ve  t he
opt i on of  t a ki ng t he  s t r uc t ur e d s e t t l e me nt  of
$400, 000. 00 i n  c a s h a nd a  mont hl y pa yme nt  f or
l i f e ,  t we nt y ye a r s  gua r a nt e e d,  a t  a  s um whi c h
c a n be  pur c ha s e d by de f e nda nt  f or  $350, 000. 00
pl us  i nt e r e s t  on $750, 000. 00 a t  t he  l e ga l
r a t e  s i nc e  J ul y 1,  1994,  or  t he  pl a i nt i f f  ma y
e l e c t  t o  r e t r y  t he  c a s e  a n d r e c e i ve  a n a mount
t o be  de t e r mi ne d by t he  Cour t  a s  da ma ge s  f or
t he  e xpe ns e s  dupl i c a t e d by t he  s e c ond t r i a l .  
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Thi s  i nt e r l oc ut or y a ppe a l  f ol l owe d.

I I

Thi s  c a s e  i s  be f or e  us  f or  a  de  nov o  r e vi e w.   The

r e c or d c ome s  t o  us  a c c ompa ni e d by a  pr e s umpt i on of  c or r e c t ne s s

t ha t  we  mus t  honor  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he

t r i a l  c our t ' s  f i ndi ngs .   T. R. A. P.  13( d) .

Al t hough t he  mot i on f i l e d by t he  de f e nda nt  i s  e nt i t l e d

" Mot i on t o  Enf or c e  a  $750, 000 Se t t l e me nt , "  t he  de f e nda nt  doe s  not

de ny t ha t  t he  s e t t l e me nt  of f e r  ma de  a nd a c c e pt e d wa s  Opt i on No.

1,  i . e . ,  $400, 000 pl us  $2, 969 pe r  mont h f or  l i f e ,  20 ye a r s

gua r a nt e e d.   Thus ,  i t  i s  c l e a r  t ha t  t he  r e me dy s ought  by t he

de f e nda nt  i s  a n e qui t a bl e  r e s c i s s i on,  or ,  a t  a  mi ni mum,

r e f or ma t i on of  t he  s e t t l e me nt  a gr e e me nt .   The  de f e nda nt  c ont e nds

t ha t  a l l  t he  pa r t i e s  we r e  mi s t a ke n t ha t  t he  s e t t l e me nt  pa c ka ge

c oul d be  pur c ha s e d by t he  de f e nda nt  f or  $750, 000,  a nd t ha t  t hi s

" mut ua l  mi s t a ke "  r e nde r e d t he  s e t t l e me nt ,  a s  or i gi na l l y  a gr e e d

upon,  une nf or c e a bl e .   

I t  i s  t he  r ul e  i n  Te nne s s e e  t ha t  " [ t ] o  be  t he  s ubj e c t

of  c or r e c t i on,  a  mi s t a ke  i n  a n i ns t r ume nt  mus t  ha ve  be e n mut ua l

or  t he r e  mus t  ha ve  be e n a  mi s t a ke  of  one  pa r t y  i nduc e d by t he

f r a ud of  t he  ot he r . "   Koz y  v .  We r l e ,  902 S. W. 2d 404,  411

( Te nn. App.  1995) ;  Pi e r c e  v .  Fl y nn,  656 S. W. 2d 42,  46 ( Te nn. App.
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1983) ;  s e e  al s o Ci t y  of  Me mphi s  v .  Moor e ,  818 S. W. 2d 13,  16

( Te nn. App.  1991)  ( " To f or m t he  ba s i s  f or  t he  e qui t a bl e  r e me dy of

r e f or ma t i on t he r e  mus t  ha ve  be e n a  mut ua l  mi s t a ke  or  a  mi s t a ke  by

one  pa r t y  i nduc e d by t he  ot he r ' s  f r a ud. " )   Si nc e  t he  de f e nda nt

doe s  not  a r gue  t ha t  t he  " mi s t a ke "  wa s  i nduc e d by J ohns on or  hi s

c ouns e l ,  our  f oc us  i s  on t he  ot he r  pa r t  of  t he  r ul e ,  i . e . ,

mut ua l i t y  of  mi s t a ke .   I n  our  j udgme nt ,  t he  mi s t a ke  he r e  wa s  not

mut ua l ,  but  r a t he r  uni l a t e r a l  i n na t ur e .   I t  i s  t r ue  t ha t  J ohns on

a nd hi s  c ouns e l  we r e  a dvi s e d by de f e nda nt ' s  c ouns e l  t ha t  t he  c os t

t o  t he  de f e nda nt  of  e a c h of  t he  t hr e e  s e t t l e me nt  opt i ons  woul d be

$750, 000.   Thi s  " mi s t a ke , "  h owe ve r ,  wa s  c l e a r l y  i ni t i a t e d a nd

pe r pe t ua t e d by t he  de f e nda nt .   Ge ne r a l l y  s pe a ki ng,  a  uni l a t e r a l

mi s t a ke  i s  i ns uf f i c i e nt  t o i nva l i da t e  a n ot he r wi s e  va l i d

c ompr omi s e  a nd s e t t l e me nt .   Ci t y  of  Me mphi s ,  818 S. W. 2d a t  17;

Mul l i ns  v .  Par ke y ,  874 S. W. 2d 12,  15 ( Te nn. App.  1992) .  

Bot h J ohns on a nd hi s  a t t or ne ys  t e s t i f i e d t ha t  t he y di d

not  a ppr oa c h t he  s e t t l e me nt  of f e r  f r om a  c os t  ba s i s ,  but  r a t he r

f oc us e d upon whe t he r  t he  l ump s um a mount  a nd t he  mont hl y pa yme nt s

woul d be  s uf f i c i e nt  t o  s a t i s f y J ohns on ' s  pr e s e nt  a nd f ut ur e

ne e ds .   At t or ne y Le wi s  t e s t i f i e d a s  f ol l ows :  

I  ne ve r  ha d a  $750, 000 of f e r .   Se ve n hundr e d
a nd f i f t y  t hous a nd wa s  me nt i one d onl y onc e .  
Tha t  wa s  whe n I  wa s  i n  t he  r oom wi t h Mr .
J ohns on.   And I  s a i d,  " guys ,  i f  we  c a n- - i f
we ' r e  goi ng t o  be  a bl e  t o  t e l l  J i m wha t  he
wi l l  ge t ,  I ' m goi ng t o  ha ve  t o  know how muc h
i n va l ue  t hi s  i s . "   And t he y s a i d,  " s e ve n
hundr e d a nd f i f t y  t hous a nd. "  And [ a t t or ne y
Sha r p]  s a i d,  " t he y ' r e  s a yi ng t he y got  t hi s
a ma z i ng de a l  f r om t he  s t r uc t ur e  c ompa ny due
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t o t he  f a c t  t ha t  t he  i nt e r e s t  r a t e  ha d
c ha nge d a nd s ome  ot he r  t hi ngs . "   And I  ne ve r
kne w wha t  t hos e  we r e .

To t he  e xt e nt  t ha t  t he  of f e r  wa s  c ouc he d i n  t e r ms  of  " up f r ont "

mone y a nd mont hl y pa yme nt s ,  a nd t ha t  J ohns on ' s  f oc us  wa s  upon

t hos e  numbe r s ,  t he  t ot a l  c os t  of  t he  s e t t l e me nt  t o  t he  de f e nda nt

wa s  l a r ge l y i mma t e r i a l  t o J ohns on.   As  Le wi s  t e s t i f i e d,  t he

pr i ma r y r e a s on t he y we r e  c onc e r ne d wi t h t he  $750, 000 f i gur e  wa s

s o t ha t  t he  a t t or ne ys '  c ont i nge nt  f e e  c oul d be  c a l c ul a t e d:

Q:   Di d you ma ke  a ny a s s umpt i on whe t he r  750
woul d buy t he s e  pa c ka ge s  or  not ?

A:   The  t hought  ne ve r  c r os s e d my mi nd.

Q:   Now,  why wa s  t he  $750, 000 i nf or ma t i on
t ha t  you ne e de d?

A:   I  ne e de d t ha t  t o  know wha t  a  t hi r d of
wha t  f i gur e  t o  t a ke .   Tha t  wa s  our  f e e .  
Tha t ' s  t he  onl y r e a s on.

We  be l i e ve  t he  f a c t  t ha t  a l l  of  t he  pa r t i e s  we r e  mi s t a ke n a bout

t he  t ot a l  c os t  t o  t he  de f e nda nt  ( whe r e  t he  of f e r  di d not  c ons i s t

of  one  l ump s um but  r a t he r  s e ve r a l  s t r uc t ur e d s e t t l e me nt  opt i ons )

i s  i ns uf f i c i e nt  t o c ompe l  t he  c onc l us i on t ha t  t he  s e t t l e me nt

a gr e e me nt  s houl d be  r e s c i nde d or  r e f or me d.   The  pl a i nt i f f  di d not

s e t t l e  f or  $750, 000;  he  s e t t l e d f or  $400, 000 l ump s um a nd $2, 969

pe r  mont h f or  l i f e ,  gua r a nt e e d f or  20 ye a r s .   The  mi s t a ke  i n  t hi s

c a s e  i s  t ha t  t he  de f e nda nt  a ppa r e nt l y  i nt e nde d f or  t he i r  c ouns e l

t o  pr opos e  a n opt i on wi t h a  $2, 009. 69 mont hl y pa yme nt  r a t he r  t ha n

a  $2, 969 mont hl y pa yme nt .   Thi s  mi s t a ke  wa s  e nt i r e l y  unknown t o
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t he  pl a i nt i f f  unt i l  af t e r  t h i s  c a s e  ha d be e n c onc l ude d by

s e t t l e me nt  a nd t he  j ur y di s mi s s e d.   The r e  wa s  no mut ua l i t y

r e ga r di ng t hi s  mi s t a ke .   I t  wa s  a  uni l a t e r a l  mi s t a ke  on t he  pa r t

of  t he  de f e nda nt .

The  de f e nda nt ' s  r e l i a nc e  on t he  c a s e  o f  Vaki l  v .

I dnani ,  748 S. W. 2d 196 ( Te nn. App.  1987) ,  i s  mi s pl a c e d.   I n  t he

Vaki l  c a s e ,  t he  c our t  gr a nt e d r e f or ma t i on of  a  r e a l  e s t a t e  de e d

whe r e  t he  de e d e r r one ous l y pl a c e d a ddi t i ona l  mone t a r y obl i ga t i ons

on t he  buye r ,  ma ki ng t he  e f f e c t i ve  t ot a l  pr i c e  of  t he  r e a l

pr ope r t y $600, 000.   I d.  a t  199.   I t  wa s  undi s put e d,  a nd t he

s e l l e r s  f r a nkl y a dmi t t e d,  t ha t  t he  pa r t i e s  ha d pr e vi ous l y a gr e e d

t o a nd c ont r a c t e d f or  a  t ot a l  pr i c e  of  $450, 000.   I d.   I n  t he

c a s e  a t  ba r ,  howe ve r ,  t he r e  wa s  no c ont r a di c t or y pr i or  a gr e e me nt ,

but  r a t he r  a n of f e r ,  a l be i t  a n i nc or r e c t l y  pr e s e nt e d one ,  whi c h

wa s  dul y a c c e pt e d.   Vaki l  i s  r e a di l y  di s t i ngui s ha bl e  f r om t he

pr e s e nt  c a s e .

The  de f e nda nt  a l s o a s s e r t s  t ha t  t he  $2, 969 mont hl y

pa yme nt  f i gur e  wa s  s o c l e a r l y  a nd pa l pa bl y e r r one ous  on i t s  f a c e

t ha t  J ohns on s houl d be  c ons i de r e d t o  ha ve  be e n put  on not i c e  of

i t s  e xi s t e nc e .   I n  s o a r gui ng,  t he  de f e nda nt  a t t e mpt s  t o

a na l ogi z e  t he  pr e s e nt  f a c t s  t o  t hos e  i n  t he  c a s e  o f  Cof r anc e s c o

Cons t .  Co.  v .  Supe r i or  Compone nt s ,  I nc . ,  371 S. W. 2d 821

( Te nn. App.  1963) .   I n  t he  Cof r anc e s c o  c a s e ,  t he  c ont r a c t or

de f e nda nt ,  Cof r a nc e s c o,  a c c e pt e d bi ds  f or  a  c ons t r uc t i on j ob

whi c h r e qui r e d r oughl y 25, 000 boa r d f e e t  of  l umbe r .   I d.  
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Cof r a nc e s c o r e c e i ve d t wo bi ds  on t he  l umbe r ;  one  wa s  f or

$4, 015. 50,  a nd t he  ot he r ,  t he  one  a t  i s s ue  i n  t he  c a s e ,  wa s  f or

$1, 310.   I d.  a t  822.   I t  wa s  s hown t ha t  t he  " l ow"  bi dde r ,

Supe r i or  Compone nt s ,  I nc .  ha d ma de  a  c l e r i c a l  e r r or  of  $4, 000 i n

t he  bi d,  a nd t he  c or r e c t  bi d s houl d ha ve  be e n $5, 310.   I d.  a t

823.  

The  Cof r anc e s c o c our t  pr ovi de d t he  f ol l owi ng r a t i ona l e s

f or  a l l owi ng r e f or ma t i on of  t he  c ont r a c t :  

Cof r a nc e s c o,  t hough i t  d i d  not  pa r t i c i pa t e  i n
or  c a us e  Supe r i or ' s  mi s t a ke ,  ha d good r e a s on
t o be l i e ve ,  i n  our  opi ni on,  t ha t  Supe r i or  ha d
ma de  a  mi s t a ke  i n  i t s  bi d quot a t i on a s  ( 1)
t he  bi d of  But t r a m- Gr a ve s  Lumbe r  Compa ny,
whi c h wa s  unde r  c ons i de r a t i on a t  t he  s a me
t i me  a s  t he  Supe r i or  bi d,  quot e d t he  c os t  of
#1 ye l l ow pi ne  de c ki ng a t  a  pr i c e  mor e  t ha n 3
t i me s  t he  quot e d pr i c e  of  Dougl a s  Fi r ,
nor ma l l y a  mor e  e xpe ns i ve  l umbe r ;  ( 2)
Cof r a nc e s c o,  of  ne c e s s i t y ,  ha d f i gur e d t he
a mount  of  r oof  de c ki ng ne e de d a nd i t s  c os t  i n
or de r  t o ma ke  i t s  or i gi na l  c ont r a c t  wi t h t he
c hur c h;  a nd ( 3)  t he  quot e d pr i c e  of  t he  #1
Dougl a s  Fi r  quot e d by Supe r i or  wa s  s o out  of
pr opor t i on t o  i t s  a c t ua l  c os t ,  or  f or  t ha t
ma t t e r  t he  c os t  of  a ny l umbe r ,  t ha t
Cof r a nc e s c o,  a s  a n e xpe r i e nc e d c ont r a c t i ng
f i r m,  s houl d ha ve  be e n put  on not i c e  t ha t
s ome t hi ng wa s  wr ong.

I d.  a t  824.   As  i s  a ppa r e nt  f r om t he  a bove  quot a t i on,  t he

Cof r anc e s c o c our t  wa s  pr e s e nt e d wi t h a  muc h mor e  c ompe l l i ng

f a c t ua l  c a s e  f or  r e f or ma t i on t ha n a r e  we .   The r e  a r e  no f a c t s  i n

t he  pr e s e nt  c a s e  a na l ogous  t o  t he  t hr e e  f a c t or s  de s c r i be d a bove ,

a nd r e l i e d upon by t he  Cof r anc e s c o c our t ,  a nd we  t he r e f or e  f i nd

t ha t  c a s e  di s t i ngui s ha bl e .  
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As  wa s  f r a nkl y a dmi t t e d by J ohns on ' s  a t t or ne ys  a t  t he

he a r i ng be l ow,  t he r e  i s  a  f a i r l y  c l e a r  di s c r e pa nc y be t we e n t he

mont hl y pa yme nt  f i gur e s  i n  t he  t hr e e  pr e s e nt e d opt i ons  i f  one

e nga ge s  i n  t he  a ppr opr i a t e  ma t he ma t i c a l  a na l ys i s .   I n  t hi s  c as e ,

none  of  t he  at t or ne y s  i nv ol v e d i n  t hi s  c as e ,  i nc l udi ng de f e ns e

c ouns e l ,  made  a mat he mat i c al  anal y s i s  of  t he  t hr e e  opt i ons  i n

t e r ms  of  what  e ac h s t r uc t ur e d s e t t l e me nt  woul d c os t .   Fut he r mor e ,  

we  do not  t hi nk t he  e r r or ,  i . e . ,  t ha t  t he  mont hl y f i gur e  s houl d

ha ve  be e n $2, 009. 69 i ns t e a d of  $2, 969,  i s  s o obvi ous  on t he  f a c e

of  t he  t hr e e  opt i ons  t ha t  J ohns on s houl d be  he l d t o  c ons t r uc t i ve

knowl e dge  of  i t .   I n  t he  f i r s t  pl a c e ,  we  ha ve  t he  s wor n a nd

une qui voc a l  t e s t i mony of  a l l  t hr e e  of  J ohns on ' s  t he n- a t t or ne ys ,

of  J ohns on hi ms e l f ,  a nd of  hi s  f a t he r ,  t ha t  t he  pos s i bi l i t y  of

e r r or  i n  t he  s e t t l e me nt  of f e r  wa s  ne ve r  di s c us s e d or  e ve n

c ons i de r e d by a ny of  t he m.   We  a r e  not  i nc l i ne d t o  l i ght l y

di s r e ga r d t hi s  unc ont r a di c t e d t e s t i mony.   Se c ond,  a nd mor e

i mpor t a nt l y ,  t he  de f e nda nt ' s  a s s e r t i on t ha t  t he  e r r or  i s  s o

obvi ous  on i t s  f a c e  t ha t  i t  s houl d ha ve  be e n i mme di a t e l y not i c e d

i s  s e r i ous l y unde r mi ne d by t he  f a c t  t ha t  t he  de f e nda nt ' s  own

a t t or ne ys  r e c e i ve d,  doc ume nt e d a nd r e l a ye d t he  numbe r s  wi t hout

e ve r  que s t i oni ng t he m or  s us pe c t i ng t ha t  a n e r r or  ha d oc c ur r e d.   

We  a r e  c e r t a i nl y not  wi t hout  s ympa t hy f or  t he  pl i ght  of  

t he  de f e nda nt ,  f or  t he r e  i s  now l i t t l e  doubt  t ha t  a  mi s t a ke  wa s

ma de  on t he i r  s i de  of  t he  s e t t l e me nt  ne got i a t i ons .   Howe ve r ,  a s

be t we e n t he  t wo pa r t i e s ,  i t  s e e ms  e qui t a bl e  t ha t  t he  pa r t y who

i ni t i a t e d a nd pe r pe t ua t e d t he  e r r or  s houl d be a r  t he
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r e s pons i bi l i t y  f or  i t .   The  f ol l owi ng wor ds  of  t he  Supr e me  Cour t ,

wr i t t e n ove r  a  c e nt ur y a go,  a r e  a ppr opr i a t e  he r e :

I t  s e e ms  t o be  we l l  s e t t l e d,  t ha t ,  i f  a  pa r t y
i nnoc e nt l y  mi s r e pr e s e nt s  a  ma t e r i a l  f a c t  by
mi s t a ke ,  upon whi c h a not he r  i s  i nduc e d t o
a c t ,  i t  i s  a s  c onc l us i ve  a  gr ound of  r e l i e f
i n e qui t y,  a s  a  wi l l f ul  a nd f a l s e  a s s e r t i on,
f or  i t  ope r a t e s  a s  a  s ur pr i s e  a nd i mpos i t i on
on t he  ot he r  pa r t y .   I n  s uc h a  c a s e ,  t he
pa r t y mus t  be  he l d t o  hi s  r e pr e s e nt a t i ons .

Bankhe ad v .  Al l oway ,  46 Te nn.  56,  75 ( 1868) .   Al s o a ppr opos  he r e

a r e  t he  wor ds  of  t hi s  c our t  t a ke n f r om t he  c a s e  of  Pi pki n v .

Le nt z ,  354 S. W. 2d 87:

The  Cour t s  s houl d not  a s s ume  a  pa t e r na l i s t i c
r ol e  whe n t he  r i ght s  of  pe r s ons  who a r e  s ui
j ur i s  a r e  i nvol ve d.

I d .  a t  92.

We  f i nd a nd hol d t ha t  t he  e vi de nc e  pr e ponde r a t e s

a ga i ns t  t he  t r i a l  c our t ' s  de t e r mi na t i on t ha t  a  mut ual  mi s t a ke

oc c ur r e d i n t he  pa r t i e s '  s e t t l e me nt  ne got i a t i ons .

The  j udgme nt  of  t he  t r i a l  c our t  i s  r e ve r s e d.   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  e nt r y of  a n or de r

e nf or c i ng a  s e t t l e me nt  of  t he  unde r l yi ng t or t  a c t i on f or

$400, 000,  a nd $2, 969 pe r  mont h f or  l i f e ,  gua r a nt e e d f or  20 ye a r s .  

Exe r c i s i ng our  di s c r e t i on,  t he  pl a i nt i f f - a ppe l l a nt  i s  a wa r de d

pr e - j udgme nt  i nt e r e s t  of  10% pe r  a nnum on t he  $400, 000 f r ont - e nd
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pa yme nt  f r om a nd a f t e r  J une  16,  1994,  t he  t hi r t i e t h  da y f ol l owi ng

t he  s e t t l e me nt .   Cos t s  on a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he

Appe l l e e .

_________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

________________________
Hous t on M.  Godda r d,  P. J .

________________________
He r s c he l  P.  Fr a nks ,  J .   


